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FOR AN ACT ENTITLED, An Act to establish a telecommunications gross receipts tax,1

provide certain credits, revise certain tax rates on gross receipts, and revise certain2

exemptions to taxes levied on property.3

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:4

Section 1. Terms used in this Act mean:5

(1) "Department," the South Dakota Department of Revenue;6

(2) "Engaging in business," carrying on or causing to be carried on any activity with the7

purpose of direct or indirect benefit;8

(3) "Mobile service," as defined pursuant to 47 USC § 153;9

(4) "Private communications service," any service provided to a customer pursuant to a10

contractual arrangement where the customer pays a charge on a per minute basis for11

dedicated telecommunications services through transmission devices which permit12

such services to originate or terminate in this state;13

(5) "Secretary," the secretary of the Department of Revenue;14

(6) "Telecommunications company," any person, municipal corporation, trustee, lessee,15
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or receiver owning, operating, managing, or controlling in whole or in part, any1

telecommunications line, system, or exchange in this state, directly or indirectly, for2

public use;3

(7) "Telecommunications service," the transmission of signs, signals, writings, images,4

sounds, messages, data, or other information of any nature by wire, radio, light waves,5

electromagnetic means, or other similar means. The term does not include the6

provision of terminal equipment used to originate or terminate such service or7

broadcast transmission by radio, television, and satellite stations regulated by the8

Federal Communications Commission and one-way cable television services. The term9

includes radio common carrier services, mobile services, and radio paging;10

(8) "Telecommunications gross receipts tax," the gross receipts tax imposed by this Act;11

(9) "Wide-area telephone service," a fixed rate service allowing customers to make or12

receive long-distance calls without being charged for each call.13

Section 2. The term, gross receipts, as used in this Act is defined in § 10-33-2.14

Section 3. There is hereby imposed a tax of four percent on the gross receipts of any15

telecommunications company providing telecommunications service.16

Section 4. Telecommunications companies subject to the tax imposed on gross receipts17

pursuant to § 10-33-21 are exempt from the tax imposed by section 3 of this Act.18

Section 5. For the purposes of this Act, to prevent evasion of the gross receipts tax and to19

aid in its administration, all gross receipts of any telecommunications company engaged in the20

business of providing telecommunications service are deemed subject to the telecommunications21

gross receipts tax.22

Section 6. The telecommunications gross receipts tax does not apply to the gross receipts23

from any wide area telephone service or private communications service originating or24

terminating in this state.25
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Section 7. No telecommunications company may list the tax imposed by section 3 of this Act1

or § 10-33-21 as a separate line item on any contract or bill.2

Section 8. That chapter 10-33 be amended by adding thereto a NEW SECTION to read as3

follows:4

Any company providing radio common carrier services, mobile services, and radio paging5

services shall be assessed and taxed in the same manner as any telephone company  is taxed6

pursuant to this Act and chapter 10-33.7

Section 9. Any refund or allowance made by any telecommunication service or any amount8

written off the books of a telecommunications company reporting financial information on an9

accrual basis may be reported as an uncollectible debt and deducted from the gross receipts of10

any telecommunications service. If any uncollectible debt is subsequently collected, the amount11

is subject to the telecommunications gross receipts tax and shall be reported to the Department12

of Revenue in the month of collection.13

Section 10. The telecommunications gross receipts tax shall be in addition to all other taxes14

imposed by the State of South Dakota, or by any municipal corporation or political subdivision15

thereof, unless otherwise specifically exempted by this Act.16

Section 11. The secretary of revenue shall establish, by rules promulgated pursuant to17

chapter 1-26, schedules for the collection of the telecommunications gross receipts tax. The18

schedules established shall spread the tax proportionately on fractions of dollars.19

Section 12. Any telecommunications company engaging in a business in this state whose20

gross receipts are subject to the telecommunications gross receipts tax shall file with the21

Department of Revenue, an application for a telecommunications gross receipts tax license. An22

application for a license shall be made upon a form prescribed by the secretary of revenue and23

shall set forth the name under which the applicant transacts or intends to transact business, the24

location of the place of business, and such other information as the secretary of revenue may25
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require. The application shall be signed by the owner, if a natural person; in the case of an1

association or partnership, by a member or partner thereof; or in the case of a corporation, by2

an executive officer thereof or some person specifically authorized by the corporation to sign the3

application, to which shall be attached the written evidence of the person’s authority.4

Section 13. The secretary of revenue shall grant and issue to each applicant a5

telecommunications gross receipts tax license. A license is not assignable and is valid only for6

the telecommunications company to which it was issued. Any license issued is valid and effective7

without further payment of fees until canceled or revoked.8

Section 14. The secretary of revenue may refuse to issue a telecommunications gross receipts9

tax license to any person who is delinquent in payment of other taxes levied by the State of South10

Dakota. The secretary may also require an applicant to furnish a bond to the state, or other11

adequate security, as security for payment of any gross receipts tax that may become due, or12

require a bond or security as a condition precedent to remaining in business as a13

telecommunications company.14

Section 15. Any person who is the holder of a telecommunications gross receipts tax license15

or is a telecommunications company whose receipts are subject to telecommunications gross16

receipts tax in this state shall file a return and remit the tax on or before the twentieth day of the17

month following each monthly period. If the telecommunications company files the return and18

remits the tax by electronic transfer to the state, the telecommunications company shall file the19

return and remit the tax on or before the last day of the month following each monthly period.20

The secretary of revenue may grant an extension of not more than five days for filing a return21

and remittance. Unless an extension is granted, penalty or interest under § 10-59-6 shall be paid22

if a return or remittance is not made on time.23

Section 16. Any telecommunications company that is the holder of a telecommunications24

gross receipts  tax license and that has failed to file a return, or that has filed a return and has25
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failed to pay the tax due the state under this law on or before the fifteenth of the second month1

following the reporting period authorized, may no longer continue as a telecommunications2

company and its telecommunications gross receipts tax license is hereby revoked and canceled.3

Section 17. Appeals from decisions of the secretary of revenue in contested cases may be4

taken in accordance with chapter 1-26.5

Section 18. The secretary of revenue may not reinstate the license of a telecommunications6

company, which has been canceled or revoked as provided in section 16 of this Act, until all the7

telecommunications gross receipts tax due the state and a ten dollar reinstatement fee has been8

paid. The secretary may also require the telecommunications company to file a bond as security9

for any future liability.10

Section 19. Any telecommunications company subject to the telecommunications gross11

receipts tax shall keep records of all receipts and telecommunications service sales. The records12

shall, at all times during business hours of the day, be subject to inspection by the Department13

of Revenue to determine the amount of tax due. The records shall be preserved for a period of14

three years unless the secretary of revenue, in writing, authorized their destruction or disposal15

at an earlier date.16

Section 20. The secretary of revenue may promulgate rules pursuant to chapter 1-2617

concerning:18

(1) Telecommunications tax licensing, including bonding and filing license applications;19

(2) The filing of returns and payment of the tax;20

(3) Determining the application of the telecommunications tax and exemptions;21

(4) Taxpayer record-keeping requirements;22

(5) Determining auditing methods;23

(6) Requirements necessary to qualify for tax credits;24

(7) Procedures for filing for tax credits.25
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Section 21. Any person who:1

(1) Makes any false or fraudulent return in attempting to defeat or evade the2

telecommunications gross receipts tax is guilty of a Class 6 felony; 3

(2) Fails to pay the telecommunications gross receipts tax due under this Act within thirty4

days from the date the tax becomes due is guilty of a Class 1 misdemeanor; 5

(3) Fails to keep the records required by section 19 of this Act or refuses to exhibit these6

records to the Department of Revenue for the purpose of examination is guilty of a7

Class 1 misdemeanor;8

(4) Fails to file a return required by this chapter within thirty days from the date the return9

is due is guilty of a Class 1 misdemeanor;10

(5) Engages in business as a telecommunications company under this Act without11

obtaining a telecommunications gross receipts tax license is guilty of a Class 112

misdemeanor;13

(6) Engages in business as a telecommunications company under this Act after the14

company’s telecommunications gross receipts tax license has been revoked or15

canceled by the secretary of revenue is guilty of a Class 6 felony;16

(7) Willfully violates any rule of the secretary of revenue for the administration and17

enforcement of the provisions of this Act is guilty of a Class 1 misdemeanor;18

(8) Violates either subdivision (2) or subdivision (4) two or more times in any19

twelve-month period is guilty of a Class 6 felony;20

(9) Engages in business as a telecommunications company under this Act without21

obtaining a telecommunications gross receipts tax license after having been notified22

in writing by the secretary of revenue that the telecommunications company is subject23

to the provisions of this Act is guilty of a Class 6 felony. It is not a violation of this24

subdivision if the telecommunications company providing any telecommunications25



- 7 - HB 1243

service files an application for a telecommunications gross receipts tax license and1

meets all lawful prerequisites for obtaining such license within three days from receipt2

of written notice from the secretary. 3

For purposes of this section, the term, telecommunications company, includes corporate4

officers having control, supervision of or charged with the responsibility for making tax returns5

or payments pursuant to section 22 of this Act.6

Section 22. If a corporation subject to the gross receipts tax under this Act fails for any7

reason to file the required returns or to pay the tax due, any of its officers having control, or8

supervision of, or charged with the responsibility for making such returns and payments are9

personally liable for such failure. The dissolution of a corporation does not discharge an officer's10

liability for a prior failure of the corporation to make a return or remit the tax due. The sum due11

for such a liability may be assessed and collected as provided by law.12

If the corporate officers elect not to be personally liable for the failure to file the required13

returns or to pay the tax due, the corporation shall provide the Department of Revenue with a14

surety bond or certificate of deposit as security for payment of any tax that may become due. The15

bond or certificate of deposit provided for in this section shall be in an amount equal to the16

estimated annual gross receipts multiplied by the applicable sales or gross receipts tax rate. This17

section does not apply to elected or appointed officials of a municipality if they are bonded18

pursuant to §§ 9-14-6 and 9-14-6.1.19

Section 23. That § 10-59-1 be amended to read as follows:20

10-59-1. The provisions of this chapter apply to any taxes or fees or persons subject to taxes21

or fees imposed by this Act, chapters 10-39, 10-39A, 10-39B, 10-43, 10-45, 10-46, 10-46A,22

10-46B, 10-47B, 10-52, 10-60, 32-3, 32-5, 32-5B, 32-9, 32-10, and 34A-13 and §§ 22-25-48,23

50-4-13 to 50-4-17, inclusive, and the provisions of chapter 10-45B.24

Section 24. Any telecommunications company subject to the tax imposed pursuant to § 10-25
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33-16 may claim a credit against the tax levied by section 3 of this Act. The tax credit shall be1

applied to the tax liability the year the taxes are imposed by § 10-33-16 are paid. No carryover2

may be accumulated as a tax credit from one year to the next year. The amount of tax imposed3

pursuant to § 10-33-16 shall be certified on forms provided by the Department of Revenue.4

Section 25. That § 10-33-21 be amended to read as follows:5

10-33-21. All persons, corporations, municipal corporations, cooperatives, and associations6

engaged in furnishing and providing telephone and exchange service comprising rental and toll7

service by means of wired circuits and otherwise and whose annual gross receipts are less than8

twenty-five million dollars shall be taxed on the basis of gross receipts, according to one of the9

two following schedules. Whichever schedule provides the lesser percentage of tax shall be10

applied by the Department of Revenue:11

SCHEDULE A12

13 Percentage of

Average Number of Customers14 Tax on

Per Mile of Line (Density)15 Gross Revenue

Not more than 116 2

More than 1, but not more than 217 3

More than 2, but not more than 318 4

More than 319 5

20

SCHEDULE B21

22 Percentage of

23 Tax on

Gross Annual Revenue24 Gross Revenue

Not more than $ 15,00025 2

More than $15,000 but not more than 20,00026 3
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More than $20,000 but not more than 50,000 $25,000,0001 4

More than $50,000 but not more than $ 25,000,0002 5

3

However, no telephone company operating  in this state shall be taxed less than an amount4

equal to fifty cents per year per telephone serviced. Companies that provide mobile service shall5

be taxed under schedule B.6

Section 26. That § 10-33-30 be repealed.7

10-33-30. This chapter shall have no application to a telephone utility owned and operated8

by a municipality.9

Section 27. The money received by the secretary of revenue from the tax imposed by section10

3 of this Act shall be credited by the secretary to the property tax reduction fund.11

Section 28. That § 10-33-10 be amended to read as follows:12

10-33-10. All property, real and personal, which is actually and necessarily used in the13

operation and maintenance of telephone lines in this state, and which belongs to any telephone14

company in this state which is not subject to the provisions of §§ 10-33-21 and 10-33-22 with15

annual gross receipts in excess of twenty-five million dollars shall be assessed for the purpose16

of taxation by the Department of Revenue, and not otherwise. 17

Section 29. That § 10-33-16 be amended to read as follows:18

10-33-16. After such date of hearing, and on or before the fourth Monday of August, the19

Department of Revenue shall finally equalize the assessments and notify each company thereof20

by mail. The Department of Revenue shall certify the value finally determined to the county21

auditor of each county in which the company assessed owns property. The value shall be entered22

on the tax lists of the county and levies shall be extended on the property in the same manner as23

other property is taxed.24
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Section 30. That § 10-33-17 be repealed.1

10-33-17. All telephone property so assessed by the department of revenue shall be taxed in2

the following manner:3

(1) Property within corporate limits shall be subject to all taxes that other property within4

the same corporate limits is subject to for the current year;5

(2) Property without corporate limits shall be subject to a rate of taxation which shall be6

equal to the average rate of taxation borne by other property outside the corporate7

limits for the current year, which rate shall be the average rate of all state, county,8

school, municipal, road, bridge, and other local taxes on other property, which tax so9

levied and extended shall be in lieu of all other taxes.10

Section 31. That § 10-33-20 be repealed.11

10-33-20. When taxes on telephone property located within a municipality are collected, the12

amount due each municipality, or school district shall be paid over by the county treasurer to the13

treasurer of such municipality, or school district and the treasurer shall credit the remainder to14

the several state and county funds. When collecting taxes on property located without the15

corporate limits of any municipality, the treasurer shall use a tax receipt to be called the16

"telephone tax receipt," and shall credit the proper amount to the state funds and the balance to17

the county general fund.18

Section 32. The county may increase the revenue payable from taxes on real property above19

limitations provided in § 10-13-35 by the amount of revenue that is lost by the county as a result20

of this Act for taxes payable in calendar year 1998.21

Section 33. After the tax imposed by § 10-33-16 is levied in 1997 for taxes payable in 1998,22

no additional taxes shall be levied pursuant to § 10-33-16.23

Section 34. That § 10-33-3 be repealed.24

10-33-3. Each company as herein defined, shall keep on file with the county auditor of each25
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county through or into which its line or lines run, a map or blueprints showing correctly the1

location of its line or lines in such county and in each government subdivision thereof.2

Section 35. That § 10-33-4 be repealed.3

10-33-4. It shall be the duty of the president, secretary, general manager, or superintendent4

of every telephone company doing business in this state, to furnish to the Department of Revenue5

on or before April fifteenth, each year, a report under oath, on the forms furnished and according6

to the instructions issued by the Department of Revenue, with reference to the property owned,7

leased, or controlled on December thirty-first of the preceding calendar year.8

Section 36. That § 10-33-5 be repealed.9

10-33-5. With reference to property without the limits of municipalities, exclusive of all10

exchanges or central office equipment, the statement required by § 10-33-4 shall show the11

following items:12

(1) The counties of this state in which the company making the report owns or operates13

any line or lines, arranged in alphabetical order;14

(2) The number of miles of pole lines, whether rural or toll or both and with a detailed15

description of the construction of such lines, and the cost of construction, together16

with the present or depreciated value of such line or lines in each county.17

Section 37. That § 10-33-6 be repealed.18

10-33-6. The report required by § 10-33-4 shall give the following items of information19

concerning any and all exchanges owned or operated by the reporting company:20

(1) The location of all exchanges in each county, with the names of the municipalities in21

each county and the counties arranged in alphabetical order;22

(2) A description in detail of the construction and equipment of each exchange, with the23

cost of construction and equipment, and the present or depreciated value;24

(3) A description of each tract or parcel of real estate and any and all buildings thereon,25
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owned and used exclusively for telephone purposes, with the present cash value of1

each tract and improvements thereon;2

(4) The present cash value of any and all franchises or permits under which the reporting3

company does business in any municipality;4

(5) All other property used exclusively in the operation and maintenance of the telephone5

business of the reporting company.6

Section 38. That § 10-33-7 be repealed.7

10-33-7. The report required by § 10-33-4 shall show the following details concerning the8

financial organization and operation of the company:9

(1) The amount of capital stock authorized and the amount issued as preferred stock or10

as common stock, with the present actual cash value of the same;11

(2) All assets and liabilities;12

(3) All receipts and disbursements.13

Section 39. That § 10-33-8 be repealed.14

10-33-8. The statement required by § 10-33-4 shall include such other facts and information15

as the Department of Revenue may require.16

Section 40. That § 10-33-9 be repealed.17

10-33-9. In case any telephone company fails to make the report required by § 10-33-4, on18

or before April fifteenth of each year, the Department of Revenue in its discretion may add19

twenty-five percent to the assessable value of the property of such company.20

Section 41. That § 10-33-10 be repealed.21

10-33-10. All property, real and personal, which is actually and necessarily used in the22

operation and maintenance of telephone lines in this state, and which belongs to any telephone23

company in this state which is not subject to the provisions of §§ 10-33-21 and 10-33-22  shall24

be assessed for the purpose of taxation by the Department of Revenue, and not otherwise.25



- 13 - HB 1243

Section 42. That § 10-33-11 be repealed.1

10-33-11. The Department of Revenue shall assess the property of all telephone companies2

on the fifth day of July of each year. In making the assessment, the department shall consider all3

the reports, facts, information filed, with any other information obtainable, concerning the value4

of the property of all telephone companies and may add any property omitted from the return of5

the companies. In making the assessment, which shall be with reference to value and ownership6

on January first of the year for which the assessment is made, the department shall take into7

consideration, among other things, the amount of gross earnings and net incomes, and the value8

to each telephone company of its franchises, rights, and privileges, granted under the laws of this9

state to do business in this state. In making the assessment the department shall fix a value on10

all the property of each company which is situated within the limits of any city or incorporated11

town, and any and all exchanges maintained by the company.12

Section 43. That § 10-33-12 be repealed.13

10-33-12. The Department of Revenue shall also fix the assessed valuation per mile of each14

class of the pole line or lines of each company in each county in the state, which valuation shall15

be the average value of each class of lines of the company in such county, without corporate16

limits.17

Section 44. That § 10-33-14 be repealed.18

10-33-14. For the purpose of aiding the Department of Revenue in making an assessment of19

the property of telephone companies, it is hereby made the duty of the Public Utilities20

Commission to collect information and facts concerning the value of property of each telephone21

company in this state, including the value of the franchises, if any, and to make an estimate of22

the value thereof, and to make and file with the Department of Revenue, on or before the first23

day of June of each year, a written and detailed report of such facts, information, and estimate,24

and for the purpose of securing facts and information such commission is authorized to inspect25
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the books, records, and property of such companies, and employ an expert when deemed1

necessary, whose compensation shall first be fixed by such public utilities commission. Failure2

to furnish such report, however, shall in no manner invalidate the assessment or tax.3

Section 45. That § 10-33-14.1 be repealed.4

10-33-14.1. For the purpose of determining the true and full value of the property of any5

telephone company, the Department of Revenue shall take into consideration the cost approach,6

the market approach, and the income approach to appraisal. In the market approach, the7

department shall consider the actual or market value of the shares of stock outstanding, the8

actual or market value of all bonds outstanding, and all other indebtedness as shall be applicable9

for operating the company. In the income approach, the department may consider the company's10

growth rate and the rate of inflation in determining the capitalization rate. The Department of11

Revenue may take into consideration any other information or data of any kind or nature which12

the department may deem material in arriving at the true and full value of the property.13

Section 46. That § 10-33-15 be repealed.14

10-33-15. After the assessment is made, the Department of Revenue shall give notice by mail15

to the officers of each telephone company making return to the Department of Revenue, setting16

out the assessment and fixing a date at least ten days in advance when the representatives of any17

telephone company, so desiring, may appear before the secretary of revenue and be heard in all18

matters relating to the correctness of the assessment of the property of the company. The19

secretary of revenue may promulgate rules pursuant to chapter 1-26 concerning the conduct of20

the hearings.21

Section 47. That § 10-33-16 be repealed.22

10-33-16. After such date of hearing, and on or before the fourth Monday of August, the23

Department of Revenue shall finally equalize the assessments and notify each company thereof24

by mail. 25



- 15 - HB 1243

The Department of Revenue shall certify the value finally determined to the county auditor1

of each county in which the company assessed owns property.2

Section 48. That § 10-33-18 be repealed.3

10-33-18. The county auditor shall extend the above-mentioned taxes against the assessment4

certified to him by the department of revenue in a book to be called "the telephone tax book,"5

and shall make and deliver a duplicate of such telephone book to the county treasurer and the6

county treasurer shall be charged with the collection of such telephone tax.7

Section 49. That § 10-33-19 be repealed.8

10-33-19. All laws relating to the enforcement of the payment of delinquent taxes shall be9

applicable to all taxes levied under the provisions of this chapter. Whenever any taxes levied10

under the provisions of this chapter shall become delinquent, the county treasurer having control11

of such delinquent taxes may proceed to collect the same in the same manner and with the same12

right and power as the sheriff under execution, except that no process shall be necessary to13

authorize him to sell any property belonging to any telephone company for the collection of such14

taxes.15

Section 50. That § 10-33-29 be repealed.16

10-33-29. All property of such telephone company, both real and personal, not actually and17

necessarily used in the operation and maintenance of its lines in this state shall be considered18

"nonoperating property," and nothing in this chapter shall be so construed as to prevent local19

assessment and taxation of such "nonoperating property."20

Section 51. That § 10-33-26 be amended to read as follows:21

10-33-26. The tax imposed by § 10-33-21 shall be and section 3 of this Act is in lieu of all22

taxes levied by the state, counties, municipalities, townships, school districts, or other political23

subdivisions of the state on the personal and real property of the company which is used or24

intended for use in the furnishing and providing telephone and exchange service, rental and toll25
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service, but shall not be is not in lieu of the retail occupational sales and use tax, and this chapter1

shall in no manner does not exempt such companies from the payment of such the retail2

occupational sales and use tax.3

Section 52. The effective date of sections 34 to 51, inclusive of this Act, shall be July 1,4

1998.5
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